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This memorandum provides uniform guidance to the Services and the Defense Finance
and Accounting Service (DFAS) for implementing section 642, National Defense Authorization
Act for Fiscal Year 2002 (NDAA 2002), Public Law 107-107, December 28, 2001. This section
of law provides new benefits under the Uniformed Services Survivor Benefit Plan (SBP). The
new benefits are effective for deaths of members that occur on or after September 10, 2001. New
benefits are provided in the case of most members not yet retirement eligible. Increased benefit
amounts are provided in most cases of members eligible for retired pay. No new benefits are
provided when the death of a member is determined to be not in Line-of-Duty.

Policies, procedures, and responsibilities for the new provisions of law are attached.
These include the criteria for a qualified death, the determination of qualified beneficiaries, the
computation of benefits, and guidelines for Line-of-Duty determinations necessary to support the
award of benefits. Since these provisions apply retroactively, Services should identify qualified
recipients and DFAS should initiate annuity payments as quickly as possible.

Separate guidance is being staffed to govern the practice of imminent death retirements.
Deaths on active duty do not result in any Insurable Interest or Supplemental SBP benefits. All
SBP elections remain available to all members who are retired, whether for length of service or
for disability.
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Implementing Policies, Procedures, and Responsibilities
Section 642, P.L. 107-107, December 28, 2001

General

Section 642, Public Law 107-107, December 28, 2001, provides expanded benefits under
the Uniformed Services Survivor Benefit Plan (SBP) for the qualified survivors of
eligible members who die in the Line-of-Duty while serving on active duty. These
benefits are effective for a death on or after September 10, 2001. Active duty is that duty
defined by 10 U.S.C. 101(d)(1). This includes reserve members on active duty for annual
training duty, whether or not their orders specify a period of more than 30 days. Reserve
members serving periods of inactive duty training are not included.

This document provides uniform guidance as to when a death qualifies survivors for
benefits, which survivor or survivors are entitled to an annuity, and how annuities will be
computed. It also establishes general guidelines for Line-of-Duty determinations and
prescribes implementing responsibilities and procedures.

Qualified Deaths

A qualified death under the provisions of Section 1448(d), title 10, United States Code
[10 U.S.C. 1448(d)], as amended by P.L. 107-107, is a death of a member on active duty
who:

(1) Died in the Line-of-Duty, or
(2) Died not in the Line-of-Duty, but was retirement eligible as described by
10 U.S.C. 1448(d)(1)(A).

Benefits for those described in (2) are unchanged by the amendments of P.L. 107-107.

Guidance is provided below concerning the determination of whether the member’s death
was in the Line-of-Duty.

The death of a member is not a qualified death if the member was not on active duty, or
was on active duty but whose death is determined to be not in the Line-of-Duty and the
member was not eligible to retire as described in 10 U.S.C. 1448(d)(1)(A). The survivors
of members whose death is not qualified are not entitled to SBP benefits under the
provisions of 10 U.S.C. 1448(d), but may be entitled to other benefits under existing laws
and regulations.
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Qualified Annuitants

The amendments of P.L. 107-107 did not change the law with respect to who may receive
an SBP annuity based on a qualified death (as described above). The only changes were
in the criteria for a qualified death and the method of calculating the annuity.

In general, an annuity is payable to a surviving spouse unless an annuity is payable to a
former spouse under the provisions of 10 U.S.C. 1448(d)(3). A former spouse annuity
takes precedence over any other SBP annuity payable because of the service of the
deceased member.

Under the provisions of 10 U.S.C. 1448(d)(2), a member’s children qualify to receive an
annuity under these provisions only when a former spouse annuity does not apply and
either there is no surviving spouse or the surviving spouse later dies. A member’s
children are not qualified annuitants when a surviving spouse loses entitlement to an
annuity as a result of a remarriage before age 55.

No other persons are qualified to receive benefits under these provisions. No benefits

will be paid under these provisions to a person with an insurable interest as described in
10 U.S.C. 1448(b)(1).

Annuity Amounts

The annuity payable for a qualified death (as described above) under the provisions of

10 U.S.C. 1448(d) will be computed with the SBP base amount equal to the amount of
retired pay that would have been paid to the member had that member been retired on the
date of death as follows:

(1) For a qualified death in the Line-of-Duty, the SBP base amount is equal to the
retired pay as if the member were retired with total (100%) disability under 10
U.S.C. 1201 (which is equal to 75% of the appropriate retired pay base as
described below). The annuity is then normally either 55 or 35 percent of the
SBP base amount, following the provisions of 10 U.S.C. 1451(c).

" (2) For a qualified death not in the Line-of-Duty and the member is retirement
eligible under 10 U.S.C. 1448(d)(1)(A), the SBP base amount is equal to the
retired pay as if the member were retired for length of service under the
applicable section of law for the respective service of the deceased member
(which is 2.5% multiplied by the qualifying creditable years of service
multiplied by the appropriate retired pay base as described below). The
annuity is then normally either 55 or 35 percent of the SBP base amount,
following the provisions of 10 U.S.C. 1451(c).

Retired Pay Base>: The retired pay base applicable to a qualified death will be
calculated as described under 10 U.S.C. 1406 or 1407 as appropriate to the deceased
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member’s Date of Initial Entry on Military Service (DIEMS). Further, such annuity
calculations shall be made without regard to any reduction in the multiplier that
would apply to a member under 10 U.S.C. 1409(b)(2) who elected to receive a bonus
under the provisions of 37 U.S.C. 322. Cost-of-living adjustments (COLAs),
however, shall be applied in the same percentage that would have applied to the
member’s retired pay (had the member not died). Therefore, for members who
elected the bonus under 37 U.S.C. 322, the COLA applied to the SBP annuity will be
reduced pursuant to 10 U.S.C. 1401a(b)(3).

No supplemental SBP (SSBP) benefits will be paid under these provisions to a surviving
spouse of a member who dies while serving on active duty. Any SBP annuity paid under
these provisions to a surviving spouse shall be reduced by the amount of dependency and
indemnity compensation to which the surviving spouse is entitled under 38 U.S.C.
1311(a). Any such reduction shall be effective on the date of the commencement of the
period of payment of such compensation.

Line-of-Duty Determinations

For purposes of determining eligibility for SBP benefits under 10 U.S.C. 1448(d), a
service member's death will generally be considered to have occurred in Line of Duty
unless: (1) the death occurred while the member was not serving on active duty, (2) the
death was the result of the member’s own intentional misconduct or willful negligence, or
(3) the death occurred during a period of unauthorized absence.

For purposes of this section, the military services will make a written finding as to
whether a member’s death on or after September 10, 2001 was in the Line-of-Duty while
the member was serving on active duty. The written finding must describe the
circumstances under which the member died, and it must also address whether the death
was caused by the member's own intentional misconduct or willful negligence and
whether the death occurred during a period of unauthorized absence.

With the exception of the requirements contained in this memorandum and other current
DoD guidance governing Line of Duty determinations and investigations, each military
service should continue to apply its own existing regulatory guidance and procedures. A
copy of all Line-of-Duty determinations will be retained by the military services for the
period required by agency regulations but not less than three years, and will be subject to
a DoD Joint Service review to be conducted approximately one year after implementation
of this law. The DoD Joint Service review will assess uniformity and consistency among
the military services with respect to this provision of law.

Responsibilities

The military services must review the death of each member who died on active duty on
or after September 10, 2001, to ascertain whether the death was in the Line-of-Duty and
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whether there are any qualified survivors entitled to SBP payments. The military services
will inform the Defense Finance and Accounting Service (DFAS) of their Line-of-Duty
determinations. The determination may be recorded in the remarks section of the DD
Form 1300, Report of Casualty; Block 10 of the DD Form 261, Report of Investigation
Line of Duty and Misconduct Status; or on any other form authorized under individual
Service regulations. However, all Line of Duty (LOD) determinations must be supported
by a written finding which describes the circumstances of death that support that LOD
determination, as outlined in the guidance above. DFAS does not require a copy of the
written finding, only an official communication from the Service to indicate the Service’s
determination that the death is in the Line-of-Duty -- Yes or No.

DFAS shall establish and pay SBP annuities to qualified survivors for qualified deaths as
prescribed above. ‘

The Office of the Under Secretary of Defense (Personnel and Readiness) in conjunction
with the military services will convene a DoD Joint Service review board to review Line-
of-Duty findings for consistency and uniformity among the military services after
approximately one year of experience with the statute. This review board will make
recommendations as appropriate to ensure consistency and uniformity.
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